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July 22,2004 

, The Hononblt Michael K. Powcll 

Federal C o d c a r i o n s  C o d s i o n  
4 5  12" Srree; S.W. 
Washington, D.C. 20554 

, Chairman 

,Re CC Dockc1 98-96; Potential Interim Rate lncrenses for DS-I loons c nd rransuon 

D m  Chairmian Powll: 

As rhe largesr hvesror in Nuvox Communications (NuVox),* d1e private ecpiry firm of Kohlberg Kravis Robcrts 
& Co. L.P. has substantial interest in the furure reylarion of access 10 LLECs' bo\dcmeck facilities and the 
availabilicy and pricing of DS-1 loops and Enhancta Extcndcd Loops (EELS) in parricular. As SWh, I am 
Wriring.10 express our dccp c01~~m-n with certain asperrs of potential inftrini UNE rulcs under consideration by 

spcci$cally, rbe automaric rare fpcrci~ses for DE1 loops & EELs pending adopdon of 
-3s. Such a ruling could have disasaous conscqucnccs for ficliries-based CLECs and the smalI 

businesses char have come 10 rcly upon thcm to offer affordable access ro hoval ivc new tclecommunications 
service ofkrirgs. 

Instead of pur!;uing the propoxd intcrim order, we respecfilly ask thar yoi: issuc an order preserving die stams 
quo for six monlhs with ncw p e m e n t  tules issued wk& that b f r a m r r ,  and tlrat, to preserve facililiru-based 
competition, IOU r e b i n  from prescribing auffiznatic price increases for DS: loops and EELs pendmg adoprion of 
rhose pernwnmr rules. 

As you know, rhe major incumbcac cvricrs have largely ignored small busincss customers, and iL is rhe Cacilidcs- 
bascd compctilion that hss enabled these busincrrcs for the fusr time to r e q  rhe brncfits of new mmmunicarions 
tccknologies pyovided affordably by cornpanics such as NuVox Until now, you had championed rhis 
competition. Lndrcd, as you noted in your staremenr initialing thc Triennial Review, rhc commiancnr to 
fxiliries-bascd cornpennon includes "compwirionfioni newer enrranrs wku rupplcmenr rheir ownfacilifies with 
network clemenrs lensedJ?om rhe incumben 
nrean.? 10 proniorc bcol compotizion while siinulraneously furtherinR rha relzed gonlr of encouraging 
derqulatiod c!nd innovation." 

Ifully suppori rhe u ~ e  OfJhcilities and individunl UNEs us 

......................................... 

* For your iaformstion, ibc ncw NuVox is &e result cfa rrwnt mcrgcr of its parent company With &I of 
NcwSou~h Communications, combining two regional fxilitics-bascd CLEGs that serve numcrous markets ui rhz 
Southeast and Midwest ovcr a mix of rheir own newor;< Lcilitics and loopitrampon facikties leased from 
Incumbenr Lo.:al Exchange Carriers (zLEC9) as Unbundled NetworkEhunts (UNEs).  NuVox has used the 
capid  we and iu othcr investors, including Wachovia Capiul Partners, M/C Vennue Pafhcrs, Goldnwi Sachs, 
JP Morgan, Qtiadrangle Group Capid  Parmers, Whimcy & Company, and Columbia Capiul, have committed to 
purchase and deploy network equipmenr and facilitics to provide srmll and medium-sizebusiucsscs in rhese 
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I 
Following rhrt~ugh with rhe commiment you expressed, you joincd with al: 01 the CommissioneIs in 
unsnimously s.dopring provisions thar cnsured conrinued access to DS1 loops and EELS. The reason was clear -- 
competing carricrs s h p l y  cannot provide services IO small business customers without access to these UNEs. 
Wid1 such acczss, facilitics-based competition will continue to thrive, bringing the benefirs which you so 
succhcdy idcliufied in your separate statement adopting rllc Triennial Rmxw Ordcr: scrvice oflirings 
“dzflcrenriorcc‘fiom the inmmbenf ‘; rhe “realporenri@l for lower prices”; “!ess dependenq on rlie incurnbenr 
rhereby reduccng rhe need for regulation:” and, rhe “creution ofvilal reduaianr mworkr rha! serve our nnliofi if 
oihrrfacilirie~ are damaged by rlrosc hostile ro our way of life.‘’ 

ncrcforc, I wriic to exprcu: my concern h a t  you appear poised TO tum your back on faciliries-based carriers by 
s e e h g  to implement inkrim rules that would pemir the ILECs 10 automarkally begin charging faciljrieobased 
CLECs higher rnres (including full special access chuges) for loop/uimspoiT f ad r i e s  after the “xmdsrilr’ 
period potent ally wirhout any furrher deteminanon of impairment. Despi ;e tbe unsubsmhtiated asserrions of 
the REOCs, special access services are not an sdequare subsdiure for cost-tased UNEs, and wc have bccomc 
very concemei thx: 

> Implemcntuiion coirld have very reriousfinancial consequenccz: A rcccnt analysis shows thar: replacement 
of cos-basedDS1 and DS3 loop and transport UNEs wirh special access services would rrsdr in a doubling 
or mpling, (depending upon location) of rhe critical transmission costs incurred by UNE-L bascd CLECs. 

Price inoruses would he parsed on ro the consumer: Opera- on rhii margins in highly pricc scnsitive 
markets, ~nany companies would be unable to absorb such dramalic C W ; ~  incrcascs or would have no choice 
bur IO pass Them along io customers in b e  Ionn of incrcascd rstcs. 

Price inorates could cawe a reriour reduction in credit: Crcdit arraagcmennts mended to CLECs 
rqpically ;IC thck ability to draw down funds on the achievement of prc-set pcrformancc targets, and failure 
to achievr: these targets could resulr in immediate cancellarion of h e  lhzility, discontiuuanc.e of access ro 
credit h s ,  and cvcn a dcmand for immediate repayment of the previoisly bonowcd amount -- a ruinom 
siruanon for any business. For example, a requirement lhat spccial accxs scnices be ordered for new 
customerr would shur ofinew sales and cause sornc CLECs to violate ~ o s s  revenues and rales covcnants. 
Similarly, an across-the-board 15% incruse in die price of the  embedd:d base orhigh capacity Ioop aid 
mpon‘LNEs 11kely would cause some CLECs to violatc cov-ts rzquiring them LO achieve c e ~ u i n  
levels of gross margins and EBITDA. Any changc in rhe pricing of commercial DS1 level UNEY (,for which 
there is virtually no record m i d m  of non-impairment) would be parwularly harmful. 

> 

> 

Our invesneirt in NuVox was h si@icant part predicated on the strong cc,mmitmmnt to faciltics-based 
competition cxpresscd by you and your fellow Commissioners and on a bcllcf that rhe Telecommunicariom Act 
and thc Comrrussion’s rules paranreed new Eacdities-bawd enrranu access TO cosr-bascd UNEs mril impairment 
is cradicated. ‘Uhile we uadersrood b many busincss risks of investing in thir sector, we -- as well ; ~ 5  sevad  
other hreresred panics who we know have reached out lo you -- had no rea.;on ro expect that hmc was a real 
risk of the government simply deciding not lo implcment some of the fundnmenlal clcmcnts of rhe 
Te1econununii:ariom Act. A dccision to rake DSI loop and EEL priccs to !:pccial access levels would be 
Tanumount IO a decision to no longer suppon facilities bascd cornperinon ir2 rhe telecommunicarions space. 

We believe th.u the appeals court sen1 Ihc FCC’s rules back for modification, not to be jettisoned. and ha! the 
proper action for rhe FCC io rake is to tweak the rules as n e c a q  to address the COW’L cowem, while in rhe 
inrerim preserring thc kind of nennrnrk sharing rhat is rcqukcd in a period of transition to unbridlLul competirion 
in telecommunicatiom. 
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cc: Comnisrioner Karhlern Q. Abernathy 

Conunirsioner Kcvin J. Martin 
Commissioner Michael J. Copps 
Comnissioncr Jonathan S; AdeJsrein 
Madiew Brill, Senior Legal Advisor 10 Commissioner Ahemathy 
Daniel Gomalez, Senior Legal AdvBor to Commirsioner Martin 
Jessica Rosmworcrl, Senior Legal Advisor IO Coninii.ssioner G p p s  
Scou B e r m ,  Legal Advisor IO Comniissioner Addstein 
William Maher, Chiel: Wireline Comperirion Bureau 
Michcllc Carcy, Chic$ Comprrition Policy Division, Wirelitie Conperinon Bureau 
Tom Navin, Depury Chief of Compcrin'on Policy Division. Wirdinz Competition Burenri 


